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DEPAHTHENT OF
HEP UTH AND HUMAN SERVICES
Socia, Security Administration
OFFIC | OF HEARINGS AND APPEALS

DECISION
IN THE CARE OF BRI - ¥ FOR
Blanche G4 o/b/o Estate Supplementary Medical
of Warren DEpgEnan © Insuraznce Honefits
(Appellant) '
Warren Pyt (Deceacsd) 067-12~536534
(Beneficiary) . (HICH)
Fennsylvania Blue Shleld 000-24-019¢9
(Carrier/Intermediary/IRO) '~ (Docket Number)

This case is before the Administrative Law Judge upon a regquast
for hearing. Inamuch 2s this decision is fully favorable o the
appellant, an oral hee:ing is not necesszry.

I NTRODUCTLON

4 claim in the amount cf $3,079.00 was submitted to the Medicare
cantractor by Adaptive Communication Systems, Inc. For Medicaraz

Fart B =qulpwent provided to the beneficiarv. After an initial
determipation, a review by the contractor, and a hearing by a ;
contractor hearing oificer, it wes determined that ho allowance -
¥Was appropriate.

Az a result, the amount still in controversy for this beneficiary
ls $2,463.20 (((amount claimed - amount allowed) - unmet
deductible] % 80 percert). '

188UES

The general issue is wlzther payment may ba made under Part B of
Title XVIII of the Social Seecurity Act (the Act) for Medicare
sarvices furnished to {he beneflciary by Adaptive Communicabtion
systems, Inc, on June [4, 1991,

The specific issue is whather the egquipment at issua is covered
under section 1861(n) znd (s)(6} of the Act, Health Care :

Financing Administratlien (HCFA) raqulations 42 CFR Section
210.236(b) Or 4lp.318, ard sactions 6o0-9 or 65—3% of thea Medicars
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Coverage Issues Manual (alsao known as National Coverage
Determinations (HCD).

LAY AHD REGULAYTIOHNE

Section 1832 of the Act establishes the scope of the benefits
provided under the Medicare Part B supplementary madical
insurance (SMI) prograpn. Section 1861 of tha Act and HCFA
regqulation 42 CFR Section 410.3 define many of the kinds of
medical and other health services vhich are covered under
Medicare, subject to verious conditiohs, limltations and

exclusions,
Section 1832 of the Act states, in pertinent part:
fa) The benefits yrovided to an individuzl by tha

insurance prograr =stablished by this part shall

ntitlement to have payment mzds to nim or on

(1) e
his behalf (suvbject te the provisions of this
part) for mecical or other health sarvices . .

Section 1881 of the Act state=z, in pertinent part:

(s} The term "mediczl and other health sarvices" means
any of the following items or szrvices:

{6) durable medicazl equipment;

(n) The term "durazble medical equipment® includa2s iron
lungs, o¥ygen taents, hospital beds, and wnealchzirs
(which may include a power-opzrated vehicle that wmay be
appropriately used¢ as a whaelchair, but only whera the
use of such a vehi=zle iz determined ¢ be necesgary on
the basis of the individual'e madical and physical
condition and the vehicle maaks such safety )
requirements as th= Secretary may prescribe) usad 1n
the patient's home (including an institution used as
nis home other thzn an institution that msets th=a
reguirements of svbsection (&) (1) of this sectlon
saction 1819(a) (1}), whether frornished on = ==2ntal
basis or purchased; except that such term does not
include such equirment furnished by a suppller wha has
used, for the demcnstyation and use of specific
equipment, an individual whe has not met guch minimum
training standards 3s the Secretary mav establish with
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ragpect to tha demonstratioh and uez of such specific
equipment. With respect to a seat-lift chair, such
term includes enly the seat=lift mechanism and doas not

include the chair.

HCFA Regulation 42 CFR sectlan 410.38 provides, in partinent
part:

{(2) Medicare Part B pays Ffor the rentsl or purchase of
durable medical equipment, ‘including iron lungs, oxygan
tants, hospital beds, and whaelchairs, if the equipment
is uead in the patient's homa or in an institution that
15 usedé as a home,

(¢g) As a2 requirement for payment, HCPA may determine
through carrier irstructions, or carriers may datarmine
that an item of durable medical esguipmant racuires a
written physician ordar beford delivayy of thes item.

HCFA requlaticon 42 CFR section 414,202 provi d
pari:

in pertinent

Durable Medical Bgquipment means equibfent, furnished by a

ruppliar ar a howme nealth agency thate-

(1] Czn withstand rapaatsd uss;

(2} Is primarily and custamaril; ugad ko szrve &
medical purposz;

(3} Ganerally is not usaful o an individual in the
absence of an {llness or injury; and

(4) Is appropriats for uge in the hone.

Saction 2100 of the Carriers Hanual further provides that _
edpanses for the rental or purciass or durzble medlical equipmant
are reimburszbla if three requirements ars mst. Thess
requirements are: (1) the equipment meats the dsfinitlion of
durable medical equipment; (2) the eguipment is nacessary and
reasonable for the treatment of the beneficiary's illness or
injury or to improve the functioning of a melformed body member:
and (3} the equipment ig uged in the bhzneficiary's home.

Sectian 60-% of the Covaraga Issues Manual is a natlonal cavsrags
determination (NCD) and is comprised uf the durabls madlcal
equipment referenca list. That list is dssigned as a quick

taol for determining the coverage status of certain

reference
items for equipment. Section 60-9 provides that when a claim for
equipment daes not fall logically into any of the listad ?9”9*15

categories, a determination must be based uporn ssction 2100fr of
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the Carriers Manual and section 3113ff of the Intarmediary
Manual. In addition, secticn 60-9 discloges whather Covarage for
an item is denied as being not primarily mediczl in nature updst
section 18561(n) of the Act or a personal comfort item under
section 1862(a)}(6) of tha Act.

REeRTOHALR

The issue in this case is whether the Medicare Part B program
covers a "Real Veice" )aptop talking computar purchased by the
now-deceased beneficialy on NHovember 23, 1991 2t a cost of $3079.
Counsel ror the claimart argued == in a detailed brief
accompanied by several items of medical evidence - that the
device wes covered eitler as a "prosthetic device® under 42 CFR
Section <10.36(b), or en itar of "durabls mediczl eguipment®
under 42 CFR Section £10.38 (see Exh. 6, and various letters from
treating physicians and a speech therapist preszent throughout the
file). The fazcts are rot in dispute, and the controlling issue
is one cf lay,.

The Carrier Kearing 0ff{iczr zcknowladged that the eculoment at
issue might be covered aither as a prosthatic cavice or an item
of durable madicsl eguipment. However, this writien analysis (as
far ae it went) really addrassed only his resson for concluding
that the ltem could not be considersd an allowabla prozthatle
davice, and not why it 4id net fit the definition of coverad
“durable medical equiprznt." apparently he must hzve felt that
if the device was exclr-ed as a prosthesis, it must ioso facte
not be allowahle as durable medical eguipWent (witnout actually
having been explicit alout such a conclusion}. Furthermore, in
affirming the carrier's earlier adversa rulings, the Carrier
Hearing Ufficer implicitly affirmed their conclusion that the
beneficiary (or his estate) was liable for tha cost of the
computer, without any <iscussion of whether any waiver gf such
liahility might be appropriate under applicable statutory
provigions. (I nota that according to the puirchase ordex; the
computer was sold pursuant te an agreement in wnich the Fupplier
accepted assignment -—- i.e., agreed to consider as full payment
(excapt for the 20% co-payment] such amount as the carrier might
determine was allowable on the claim. The recoxd does not reveal
whether or not the supplier violated this agkeement by demanding
payment from the beneficiary for the billed cost.)

Thera are thrae sources of law ta which an Administrative Law
Judge must look in deteérmining whether an item or sarvice 1s
covarzd under the Medicars Part B programn: thg statutz (Social
Security Act, Title XVIII}; ragulations officially pro#ulgated
pursuant tharato: and cartain formally-published Natiohal
Coverage Determinations (HCD's) issued by tha Health Care
Financing Adwministraticn (HCFa). other substantive sourcas --
such as other types of HCD's (spe discussicn below), unofficial
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or unpublished HCFA det=srminaticns,-and the viaw of Madicare
carriers set forth in wanuale or elsevhare -- may serve as
guidance to Adninistwative Law Judges to the sxtent thay ara
pursuasive on an otheruise undetermined issue of coverage, but
are not binding on Administrative Lawv Judgas zs tha other itsms
are. In his decision, the Carrier Rearing Officer relies upon
and cites some, but not all, of thase sources, both binding and

non-binding on me,

The Carrier Hearing Officer provides a carrier manual definition
of “durable medical eqvipmant" that is similar to, although not
pracisely the same asg, the definition set forth in the
requlations cited above, and quoted fully in relevant part at
pagz 6-7 of counsel's Frief (Exh. 6, pg. 12-13). He alsc cites
to 3 carrierx's manual section dealing with electronic speech
zids, which contains virtually the same lancuage as an HCD
binding on Admninistrative Law Judgss and carrving the same number
{62-3) as the manual section ¢ited.

HCD 65-3 discusses two types of Yelectronlic speech aids" that ars
covered under Medicare Part B as ¥prosthetic devices." 1The
Carrier Hearing Officet assumes Thai zav devics that vermits a
person to communicate ctheyr than by noramal voczl channels is not
& ccvered prosthetie dsviece unless its fits the description of
one of tha two devices described in that NCD. I disagre=. The
simple fact is that the item for which claimznt sezks
compehsation is pot an ™electronic speech aid" as described in
" that that NCD -- it is an entirely diffarent type of electronic
ecuipnent that substittites voice stimulation evoked by non-speech
organs for ordinary or augmented speech .generzted in part by the
customary vocal apparatus., I thera¥ore do not cénclude -- as did
the Carrier Hearing Officer -- thzt NCD precludes a finding that
the item herz at issue is not a covered "prostnetic devica®

within the meaning af {=zction 410.36(b) of.the regulakions.

More in point -~- though not binding on me -- is a 1986 carrier
meme nonspecifically citing an undatad rasponse from an
unidentified HCFA source that concluded that cartain
communication devices different from, but somewhat similar to,
the ene here invelvad 2id not eohstituke "prosthetic devices™
ccvered by the Medicare program (see Exh. 6, pg. 17). It is not
at all clear that the conclusion quetad in that memo would s
constiktute the "official® HCFA position on this particular device
at this time, but in any gvent, I am unawvare of the existencs of
any formally promulgated HCFA policy controlling whethexr or not
the equipbment involved hare is or is not now ceonsider=d to be a
covered "prosthetic device." I therefore proceed on the
assumption that there is no binding policy on point 0N wWay or
the othey, nffecting my adjudicativa a2uthority.
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Nevertheless, I acknow:edge that there is a serious question
whether a laptop computer or similar device may raalisticalLy Le
considerad to constitute a ‘"prosthatic davice" as that term 1=
commonly used, understced, and defined in the ragulations cited
in the record. While 1 disagreas with taking z cramped appreach
that would demand a one-to-one relationghip betw=zn the devica in
guestion and a particular body organ that it replaces, I think it
is stretching the point a bit to say that the computer in this
case "regplaced" an organ or organs of speech of the bensficiary
in the sense that a precsthestic device ordinarily does.

Therefore, I choose tc sveoid this potantially hazardous arza by
pretermitting the guestion of vwhether a devicea such as that
involved in this appeal may ever be treated as a "prosthetic
device," sinca I conclude for reasons hersinafter stated that
is coverzé as "durable medical equipment."

it

Unlike the Carrier Hearing Officer apparently did, I do not
beliava that a medical item that does not constibtvie a covered
"orosthetic device" is autcmatically ineligible for covarage by
Medicare s "durasble medical egquipunznt.V¥ Indeed, I believe thavs
are separaie sections d=zaling with coverage of those two types of
items precisely becausz they are meant to be separately applied,
so that coverage under esither of then kakes the other ohe
irrzlevant. This is perticularly so where, ag here, Y find it
much more natural to sreak of the computer in guestion as
"durable medical equiprant® than as 2 “prosthetic device."

There is no doubt whatsoeveyr in my mind that the computer in this
case wmeets the general definition of "durable medical equipment”
set forth in the reguletions. It can stand (and did stand)
repeated use; is primarily i¥ not exclusively decigned to serve a
medical purpose; geherzlly would not be useful te a person in the
absence eof an illness like the beneficiaxy's and is apbropriate
(and indeed, designad) for use in the home. Tha only remaining
guestion, therefore, is whethey thera is any other binding source
of law that excludes svch equipment from the Hzdicare program.

As mentiongd, 1 am conf:dent that neither HCO 65-5 nor 42 CFR
Section 410.36(b) does sn. They are provisions identifying when
(in general or specifically) prosthetic devices that agg eligible
for Medicare coverzge, not when durable medical equipment 1s or
is not eligible. For the lattar purpose, one must look to the
applicable regulation (Saction 410.38), the statuta2 (ne seatl?n
of which limits the reculatory dafinition as applicable to thls
particular equipment), and the MNCD's dealing with durable medical

equipment.

There are many such NC['s. Some are quice specific, and as to
those, none deals with any type of equipment ©of Lhe Xind invalvad
here. fThere is also = general table of poliecy regarding DME
items, contained at NCP &0-9. That table arguably does have a
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provision relevant to the equipment invelved hers -- though it
was not cited by the CPO. 6pecifically, the table contains
entries entitled "Augurentative Communication Device" and
"Communicator," with tre former simply cross-referencing to the
latter. Under "Communjcator," the table states, in full: “Deny-
-conveniance (gic) iter; not ‘primarily medical in nature (Section

1861 (n) of the Act)."

If the computer invelwed in this appeal is the sort of
"communicator" meant tc be covered by the cited entry, then
obviously it presents =some difficultias for appellant's position.
However, [ conclude that I need not decide whether or not HCFa
had this particular tyre of device in mind when it made that
entry, because the Ycomrmunicator" entry is (as explained below)
one of those that is nci binding on Administrative Law Judges in
their determinations ei whether or not a particular piece of DME
is coverad under the Medicezre Part B program.,

Saction 1B86S(b)(3)(A) ©f kEhe Social Sacurity act (42 U.5.C.
Section 1385ff) provides that Administrative Yav Juddes may not
"yeview" (i.e., contradict) }NCD's excluding or rastricting
Medicare coverage of particular items or classes of ltams LI they
are promulgated "under section 1862(a)(1)" of tne kct (which
excludes items not medically nacassary f[or the treatment of
injury or illnass). Hrwever, not all NHCD'=2 are promulgatad undar
section-1862(a)(1). Ir ths introductory material to tha wmanual
of NCD's published in 1389 (54 Federa) Reaister 14555, 34556:
August 21, 1989), it is stated in partinent part: "The statutory
basis for all national -overage decisions...is section
1862(a) (1) {h) of the Act [the 'nok raasonzbls and necessary!
exclusion] unless otheiwise specified. IE a decizion %o exclude
or limited [siec) 3 sarvice is imposed undey another statutory
authority, that statutcry basis for exclusion or limitation
constitukes the sale bssis for that decision, unlese otherwisa
specified. The sactior 1862(a) (1) (A) exclusion is applicable
only if no other statutory basis for exalusion applies." It is
by virtue of that critical introductory language that I cited the
entire tabular referencs to excilusion of "Communicatoers," since
it cites Section 1861(r) of the Act (defining "durable medical
equipment® as its source of authority, thereby, by definition,
identifying it as not an NCD promulgated "under Section
1862 (a) (1)" and thus nct precluded from review by an

administrativa Law Judca.

The clear purpose of this statutory scheme -- in my view -- 1s to
leave with HCFA the avihority to wake nationwide, hl?dlng
pranouncements concerning itams deemed not To be med%cally -
necasgary, but to leave within the discretion of Adaniﬁtratlve
Law Judges the authority to decide whether many items of DME do
or do not fit the general criterla of the Act and regulations in

specific instances. Ex2rcising khat authority here, I conclude

ik
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that even if HCFA meant to express jks view that the computer in
guestlon here was not 2 covered item of DME, I disagree with that

conclusion, for the rezsons eloguantly argusd in counsel's briaf.

For the above reasons, [ find that whether or not the laptop
computer in this case is a covered "prosthetiec devica," it is a
covered item of DME, ard should have bsen zllowed by the carrier
at a rate determined ir accordance with legal standards faor
reinbursement of DME Iin efifect at the time of its purchzsa.
Since the supplier accepted assignment at the time of sale, no
greatar amount than the 20% covpayment may be charged to the
beneficiary or his estzte, and if any more has been, the
appellant's counsel may wish to pursue appropriate legal

remedies.
FINDYRGH

After careful consideration of the entire record, the undersigned
hdministrative Law Judoe makes the fdllowing Findihgs:

1. The amount ilr conbioversy is $2463.20.
2 The following eguipment was provided by Rdaptiva
Communication Systems, Inc., on June 14, 1991, ito the

benaficiary: Augumentative Communicativa System.

Y The equipment meets the definition of durable medical
egquipment (§1861(n) of the hct; 43 CFR §5414.202).

The equipmant was made to withstand repeated uze, was
primarily and customarily used to serve a medical
purpose, was used in the benaficiary's home, and was
generally not usgeful absent a relevant medical
condition (§1881(n) of the Act: 42 CFR §414.202).

5. The equipment was reasonable and necessary fot the
treatment of an illness or injury or to improve the
functioning c¢f a malformed body member (§1862(a)(1)(A)

of the Act: 42 CFR §411.15(k)).

6. The equipment at issue is coversd under the provisions
of section 1851({n) of the Act and HCFA ragulztions 42
CFR section 414.202.

DECIAYOH

undersigned that the following
equipment at igsue are covered under
1861(s) (6) (1), 42 CFR 410.38.

iz dirscted to datermineg the allowable

It is the decision of the
services, supplies andyor
the provielons of section
Therefore, the contractor
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amount for the equipment and to make appropriate payment under
part B of Titla XVIIY cf the Jccial Security Act,

#’.’“ﬂ

St

Renneth 6. Levin
Administrative Law Judge
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